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How does human rights function properly to the
forgotten group (Rohingyas)?

Saovanee Kaewjullakarn and Arnon Sriboonroj’

Introduction

This picture illustrates the consequence of violence between Buddhist
Rakhine and Muslim Rohingyas during June 2012 and October 2013. This
situation led to loss over a hundred lives, eradication of thousands homes and
displacement of some thousands of Rohingyas. Today most of Rohingyas in

Arakan state live in camps.

" Lecturers at Faculty of Law, Thaksin University
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There are more than 100,000 Rohingyas have escaped from Myanmar by leaky
open boat to Malaysia, Bangladesh and Thailand. ' The wooden vessel carried
many women and children. Unsurprisingly, some of them had died and gone

missing during the journey.

According to this image, it can be said that Rohingyas become a
vulnerable group who needs of international protection from International

instruments and needs support from Human rights organizations.

Who are Rohingyas?

Rohingyas are people who have been living in Rakhine state, formerly
known as Arakan state, in the western part of Myanmar. Even though the United
Nations (UN) and other international communities called this religious ethic group
as “Rohingyas”, the government of Myanmar ( GOM) usually describes this group

is an illegal migrant who arrived from Bangladesh. *

Where originally Rohingyas come from has still been a controversial issue.
In contrast, it is widely accepted by GOM that Rohingyas are Begali Muslims from
Bangladesh. GOM has insisted on the fact that this group has lived unlawfully in
Myanmar’s territory while Bangladesh denounces that Myanmar government applies
extreme policy in order to return these Muslims to Bangladesh.® For this reason,
Rohingyas have not recognized as citizenship either by Bangladesh or GOM.

This leads to the condition of being “statelessness”

Human Rights Watch (2013) “Dispatches : Decisive Action on Burma’s Rohingya Crisis” Available from http://
www.hrw.org/news/2014/10/20/dispatches-decisive-action-burmas-rohingya-crisis, ( Accessed : 31st October 2014)
International Crisis Group (2013) The Dark Side of Transition : Violence against Muslims in Myanmar, Asia Report,
No. 251, p.3. available from : http://www.crisisgroup.org/~/media/files/asia/south-east-asia/burma-myanmar/251-
the-dark-side-of-transition-violence-against-muslims-in-myanmar.pdf ( Accessed : 28th October 2014).

o

©

Nehginpao Kipgen,(2013) “Conflict in Rakhine State in Myanmar : Rohingya Muslims’ Conundrum”, Journal of
Muslim Minority Affairs, Vol. 33, No.2, p.4.
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Human rights and statelessness

A. Recognition of the individual as subject of international law

Only state and international organization have legal status under the
traditional theory of international law. In contrast, the result of internalization of
human rights provides individual become partial subjects of international law. *
According to the Universal Declaration of Human Rights ( UDHR) article 15 and
the Convention on the Rights of the Child 1989 (CRC) article 7 and 8 as well as
article 24(3) of the International Covenant on Civil and Political Rights ( ICCPR),
provide that State oblige individuals within its territory enjoy the right to obtain

nationality.

In general, state applies 2 significant elements for granting nationality to
individual. The first rule called “jus sanguinis” which means no matter of where
children are born, they will get the nationality of their parents because of blood
origin. And the other principle called “jus soli”, explains that state will grant

nationality to children who are born within its territory. °

Nevertheless, in the Roghingyas case, applying these principles tend

to be a problematic.

B. What is a problem of becoming stateless person

The 1954 Convention relating to the Status of Stateless Person (the UN
convention 1954) article 1(1) provides that “Stateless person” means a person
who is not considered as a national by any state under the operation of its law.

It is noticeable that although GOM has not signed or ratified this convention yet®,

* Walter Kalin and Jorg Kunzil. (2010) The Law of International Human Rights Protection .New York : Cambridge
University Press. p.15

® Jan Klabbers. (2013) International law.New York : Cambridge University Press. pp. 118-120.

° List of state party. available from https://treaties.un.org/pages/ViewDetails|l.aspx?8&src=UNTSONLINE&
mtdsg_no=V~3&chapter=5&Temp=mtdsg28&lang=en
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this definition become a customary international law by the observation of the
International Law Commission.” Therefore, it binds all states to accept

this legal term.

Moreover, the UN convention 1954 also helps GOM to arrange and
implement action plan by providing identity papers and travel documents to
stateless persons. These methods have already accepted among several other

non-Contracting States.®

In international law, there are two doctrines explained about different

category of statelessness as follows;

(A) De jure (In law) statelessness which means that this person is legally stateless

and is not recognized as national by any state

(B) The second kind of this condition called “de facto statelessness” (In fact).
There are three scholars ° tried to define the term of “de facto stateless people”
as “people who have not been formally denied or deprived of nationality but who
lack the ability to prove their nationality or, despite documentation, are denied
access to many human rights that other citizens enjoy. These people may de
facto stateless-that is, stateless in practice, if not in law-or not rely on the state

of which they are citizens for protection”.’

" United Nations High Commissioner for Refugees, Expert Meeting : The concept of Stateless Persons
under International Law summary Conclusion, meeting held at Prato, ltaly, 27-28 May 2010, available from
http://www.unhcr.org/4cb2fe326.html ( Accessed 19 October 2014).

® UN High Commissioner for Refugees (UNHCR), 2012. Guidelines on Statelessness No.3 : the status of
statelessness persons at the national level, HCR/GS/12/03, p. 11. available from http://www.refworld.org/
cgi-bin/texis/vtx/rwmain?docid=5005520f2 (Accessed 20 October 2014).

° These three scholars include Goris, Harrington and Kohn

' Andres Ordonez Buitrago.(2011) Statelessness and Human Rights : the role of the United Nations High
Commission for Refugees (UNHCR). EAFIT journal of International law, Vol. 2 02 p. 4. Available from
http://www.eafit.edu.co/revistas/ejil/Documents/ejil-jul-dec-2011/articulo_1[1]_2011-2.pdf ( Accessed : 19
October 2014).
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Nevertheless, the term of de jure stateless persons is not defined in
the UN Convention 1954'". In Rohingyas situation, it is clear that Rohingyas are
de jure stateless as it was interpreted in the Summary Conclusions of the Prato
Expert Meeting of article 1(1) of the UN Convention 1954 that individual can
become stateless if state where he or she has a factual attachment denies to grant
that person as its nationality.”” Why does GOM deny to grant Burmese national

to Rohingyas? Because the 1982 Burma Citizenship law allows GOM to do this.

The problem of the 1982 Burma Citizenship law

Under the 1982 Citizenship law, Rohingyas are denied to obtain their
citizenship. '® The law states that there are only 8 national races '* recognized
as a Myanmar citizen and according to the list, Rohingyas are placed in the
session 2 (e) which provides that “Foreigner means a person who is not

a _citizen or an_associtate citizen or a naturalized citizen. This law has

led to justify systematic arbitrary and treat against the Rohigyas in a
discriminating manner. Because of this racist law, they also have
experienced problem of limitation of movement and the right to life as well
as accessing to civil services. This includes but not limit to the right to health

and education and are subject to force labor and prosecution.'

""UNHCR the UN Refugee Agency. (2014) Handbook on Protection of stateless persons : under the 1954
convention relating to the status of statelessness persons p, 5. Available from http://www.unhcr.org/53b698ab9.
html (Accessed : 19 October 2014).

'® Open Society Foundations. De Jure Statelessness in the real world : Applying the Prato Summary Conclusion
p. 4. Available from http://www.opensocietyfoundations.org/sites/default/files/prato-statelessness-20110303.pdf.
(Accessed : 19 October 2014).

® For more information about this law, Please visit, http://www.refworld.org/cgi-bin/texis/vtx/rwmain?docid=
3aebb4f71b (Accessed on 19 October 2014).

" These 8 national races include The kachin, Kayah,Karen,Chin,Burman,Mon, Rakhine and Shan. Because these
groups have settled before 1823.

" Human Rights Council : Gay MacDougall.(2012) Report of the independent expert on minority issues,
Gay MacDougall”, p.18. available from http://www.refworld.org/cgi-bin/texis/vtx/rwmain?docid=47d685ea2
(Accessed: 19 October 2014).
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International protection of this group

A. International mechanism

Almost every states include Myanmar become a party of UN, therefore,
GOM is obliged to comply with the UN Charter especially article 55 (c) “Universal
respect for, and observance of, human rights and fundamental freedoms for all
without distinction as to race, sex,langugages or religious. Furthermore, GOM not
only be a party to the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW) and CRC but also GOM ratified both of them. For this
reason, it can be interpreted that stateless persons ( Rohingyas) in Myanmar

enjoy the rights under those conventions.

International treaties on statelessness generally consist of two principles:
the protection and the avoidance of statelessness. The rights of stateless
persons are provided under the UN Convention 1954. However, this Convention
does not oblige state parties to grant to right of residence to stateless persons.
The 1961 Convention also aimed at preventing statelessness. It requires state

parties granting nationality to person who is born in their territories.

Even though, the UN Convention 1954 and the 1961 Convention on the
Reduction of Statelessness (the UN Convention 1961) play an important role to
protect and prevent person to become stateless, these two instruments cannot
apply in Rohingyas case effectively because GOM has not been a state party of

them. However, some of these provisions are international customary law.

B Regional legal tool

The problem of stateless of the Rohingyas needs regional legal
corporation to solve this issue. Association of Southeast Asian Nations (ASEAN)
is international government institution which has several mechanism to deal with

Royingyas as can explain following;
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1. ASEAN charter. The purposes of ASEAN charter include to promote
and protect human rights. Under article 1(7) and article 2 (l) provides that to
promote and protect human rights are the main principles obliging all ASEAN
member states.’® Moreover, under article 14, it establishes ASEAN human rights

body to reaffirm that human matter is one of the main concerns of ASEAN.

2. The ASEAN Inter-governmental Commission on Human Rights (AICHR).
The mandate of the AICHR is to promote and protect human rights under article
1.4 and 1.6 of its TOR"”

It is obviously to see that the functions of the commission indicate to
promote human rights rather the protection. The ASEAN charter itself respects
national sovereignty of other member states and complies with the principle
of non-interference in the internal affair of member states as well as a non-
confrontation approach.'® Therefore, it is no surprised that ASEAN has long been
criticized as “a paper tiger” or sometimes “a toothless tiger” for its inability to

cope with the disputes within ASEAN countries.

'® Article 4 of ASEAN Charter; “The member states of ASEAN are Brunei, Cambodia, Indonesia, Lao, Malaysia,
Myanmar, Philippines, Singapore, Thailand and Viet Nam.”

" Terms of Reference of ASEAN Intergovernmental Commission on Human Rights ; 1.4 and 1.6, available at
http://www1.umn.edu/humanrts/research/Philippines/Terms%200f%20Reference %20for%20the %20ASEAN%
20Inter-Governmental%20CHR.pdf. (Accessed 22 October 2014).

'8 Article 2(e), (k) of ASEAN Charter.
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How can human rights be implemented to Rohingyas?

Under international law, states have to do what they commit to do.
Futhermore, the UN human rights treaties require states must respect, protect
and fulfill the rights of individuals within their territories.” According to annual
report 2013 of Amnesty International claims that Rohingyas faced with several
kinds of human rights violation include physical abuse, rape, destruction of

property and unlawful killings by GOM.*

The principle of Pucta sunt servanda requires state party to respect and
comply with the agreement which state singed or ratified and state should comply
with this principle in good faith. > GOM clearly breaches human rights treaties for
instance UN Charter article 55 (c) “Universal respect for, and observance of,
human rights and fundamental freedoms for all without distinction”, under CRC
article 37 and article 2 provides that all children who become stateless prohibit
from torturing and all kind of inhuman treatment and CEDAW article 2 ** provides
the prohibition on all kinds of discrimination of Female stateless. In this case,
GOM oblige to protect, respect and fulfil the rights of individuals in state’s territory

regardless of nationality.

In international human rights context, state is allowed to bring case about
violation of international human rights instruments before International Court of Justice
(ICJ) even none of its nationals are affected because it is the character of human
right obligations called erga omnes. However, an inter-sate procedures are hardly

apply since sovereignty and internal affairs of state are respected by another state.

' Professor Emeritus and Co-Director edited by Daniel Moeckli and et all (2014) International Human Rights
Law 2nd edition UK : Oxford university Press, p101-104.

** Amnesty International ( Annual Report 2013), Myanmar : Abuses against Rohingya erode human rights
progress available from http://www.amnesty.org/en/news/myanmar-rohingya-abuses-show-human-rights-progress-
backtracking-2012-07-19 (Accessed : 29 October 2014)

" Supra note 20 .p98.

* Silvia di Gaetano. (2013) How to protect the rights of the stateless Rohingya people in Myanmar. Master of Arts
in Human Rights and conflict Management —X Edition 2011/2012., Institute of law, Politics and Development.,
p.27-30, available from http://www.academia.edu/4970469/How_to_protect_the_rights_of_he_stateless_
Rohingya_Master_Dissertation?login=&email_was_taken=true ( Accessed: 20 October 2014)
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Other mechanisms for enforcement international human rights are
bringing case before regional institution, AICHR is responsible for handling with
GOM about Rohingyas problem as a regional mechanism. Rohingyas case cannot
solve by AICHR since the context of ASEAN way, each ASEAN state member avoid
discussing controversial issue that arise within ASEAN state member. Furthermore,
ASEAN is not a supranational organization like European Union (EU). This leads

to lack of enforcement when state violates international human rights treaties.

Unlike in Europe, Africa and the Americas, these continents have
potential legal instruments in order to fight against human rights within its regions
for example the European Convention on Human rights 1950 and the American
Declaration on the Rights and Duties of Man 1948 and the American Convention
on Human Rights. These two conventions have influence commissions and

courts which can pressure member states refrain from violating human rights.

As a national human right mechanism, Myanmar National Human Rights
Commission can play an importance role in this part as well. This commission is
an independence organ which has the main tasks to promote human rights and
corporate with the UN, regional institution and national institutions of other state
to function human rights. In additional, Today Civil society and NGOs human
rights are the key elements to check and balance for promotion and protection

of human rights especially within Myanmar.

Conclusion

The problem of Rohignyas is one of the primary concerns of International
communities. However, ASEAN hardly brings this dispute to its agenda. Penalties
from International communities are another option to handle with Rohingya such
as UN and EU. It is widely accepts that protection of human rights is one of the

purposes and principles of UN charter, the work of the various UN mechanisms
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and UN human rights treaties play an important role to protect human rights
in global system. CEDEW and CRC conventions are also key human rights
instruments which were ratified by GOM. For this reason, UN can use these legal
tools to force GOM to respect, protect and fulfil human rights. Additional, EU may
impose non humanitarian assistance as well as non being trade partner against

GOM because GOM seriously breaches the rights of ethic group.

It is obviously to say that bias is one of the main obstacles which has
led the human rights situation in Myanmar become worse. GOM attempts to
differentiate Royingyas from other ethnic groups. They are also discriminated by
1982 Citizenship law. This law leads Rohingyas become stateless. The statelessness
condition causes other forms of persecution and exploitation. In order to handle
with prejudice, education is the answer of this issue. Providing knowledge about
human rights to Burmese and rising awareness of understanding of living together
regardless of race, religious would reduce the tension among Buddhist Rakhine,
Muslim Rohingyas and GOM.

A‘o)‘k 21581533 IMSTAANAQS UM3NUNFUNGEU
Un 5 aldun 7 unsAW - SuoAU 2557




Bibliography
Books

Aliaon Bisset. International Human Rights Documents. 9" edtion UK : Oxford

university Press.
Jan Klabbers. (2013) International law.New York : Cambridge University Press.

Professor Emeritus and Co-Director edited by Daniel Moeckli and et all (2014)

International Human Rights Law 2™ edition UK : Oxford university Press.

Martin Dixon.(2013) Text book of International Law. 7" edition.UK :Oxford

University press

Walter Kalin and Jorg Kunzil. (2010) The Law of International Human Rights

Protection .New York : Cambridge University Press.

Online journals

Amnesty International ( Annual Report 2013), Myanmar : Abuses against
Rohingya erode human rights progress available from http://www.

amnesty.org/en/news/myanmar-rohingya-abuses-show-hu

man-rights-progress-backtracking-2012-07-19

Andres Ordonez Buitrago.(2011) Statelessness and Human Rights : the role of
the United Nations High Commission for Refugees (UNHCR). EAFIT journal

of International law, Vol. 2 02 Available from http://www.eafit.edu.

co/revistas/egjily/Documents/gjil-jul-dec-2011/articulo_1[1]_2011-2.pdf

Human Rights Watch (2013) “Dispatches: Decisive Action on Burma’s Rohingya
Crisis” Available from http://www.hrw.org/news/2014/10/20/

dispatches-decisive-action-burmas-rohingya-crisis,

Human Rights Council : Gay MacDougall.(2012) Report of the independent expert
on minority issues, Gay MacDougall”, available from http://www.refworld.
org/cgi-bin/texis/vtx/rwmain?docid=47d685ea2

2158153 IMSTAANAQS UM3NUNAUinGru ‘@\
Un 5 alun 7 unsiAU - SuoAl 2557




International Crisis Group (2013) The Dark Side of Transition : Violence against
Muslims in Myanmar, Asia Report, No. 251 available from :
http://www.crisisgroup.org/~/media/files/asia/south-east-asia/

burma-myanmar/251-the-dark-side-of-transition-violence-against-

muslims-in-myanmar.pdf

Open Society Foundations. De Jure Statelessness in the real world : Applying

the Prato Summary Conclusion p. 4. Available from http://www.

nsocietyfoundations.org/sit fault/fil rato-statelessness-
20110303.pdf.

Silvia di Gaetano. (2013) How to protect the rights of the stateless Rohingya

people in Myanmar. Master of Arts in Human Rights and conflict

Management —X Edition 2011/2012., Institute of law, Politics and

Development., available from http://www.academia.edu/4970469/

How_to_protect_the_rights_of_he_stateless_Rohingya_Master_Dissertation?

login=&email_was_taken=true

Terms of Reference of ASEAN Intergovernmental Commission on Human Rights ;
1.4 and 1.6, available at http://www1.umn.edu/humanrts/research/
Philippines/Terms%200f%20Reference%20for%20the%20ASEAN%20Inter-
Governmental%20CHR.pdf

United Nations High Commissioner for Refugees, Expert Meeting : The concept of
Stateless Persons under International Law summary Conclusion,
meeting held at Prato, Italy, 27-28 May 2010, available from http://www.
unhcr.org/4cb2fe326.html

UN High Commissioner for Refugees (UNHCR), 2012. Guidelines on Statelessness
No.3 : the status of statelessness persons at the national level,
HCR/GS/12/083, available from http://www.refworld.org/cgibin/texis/vix/
rwmain?docid=5005520f2

UNHCR the UN Refugee Agency. (2014) Handbook on Protection of stateless
persons : under the 1954 convention relating to the status of statelessness
persons p, 5. Available from http://www.unhcr.org/53b698ab9.html
(Accessed : 19 October 2014).

A‘Qﬁk 21581533 IMSTAANAQS UM3NUNFUNGEU
Un 5 aldun 7 unsAW - SuoAU 2557




The Utilization of Fish Landing Port For Fishing Fleet/
Fish Transporting Fleet Based on Fishery Law

Ema Septaria and Muhammad Yamani '

Abstract

This article aims to elaborate regulations related to the utilization of fish
landing port (PPI) in Bengkulu city in order to see the correspondence between
das sollen and das sein conducted by fishing fleets and fish transport fleet. This
article used yuridical normative method especially to inventory the positive law in
fisheries law in relation to the utilization of fish landing port in the city of Bengkulu.
The main legal source materials used in the form of legislation. Literature studies
conducted with both on line and off line. Legal materials were analyzed by using

interpretation grammatical, historical and authentic way or another interpretation

" Lecturers at Faculty of Law, University of Bengkulu
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by category problems. The result shows that, first Rules regulating PPI utilization
in the city of Bengkulu can be found in District Regulation No. 11 Year 2011
on Specific Licenses Retribution. This regulation requires the owner of the fleets
(as a compulsory retribution) to have a business license. Violation of these rules
will be subject to administrative sanctions such as fines of 2% per month of
the total retribution to be paid. Criminal sanctions such as imprisonment of 3
(three) months or a fine not exceeding three (3) times the amount of levy payable
Application of Article 41 of Fishery Law requires fleets owners to land the fish
at landing ports as specified in the SIPI has not been done. It can be caused
by background comes from education law, the supervisor holds a Bachelor of
Fisheries fisheries . So is the legal structure in the harbor, although holds a law
degree but do not quite have the latest rules regarding references harbor. Other
factors that support the implementation of this rule is not culture ( fishing fleets
owners ) who do not obey the law . This is reflected in data showing only 10 %

of owners having licenses.

Key words : Fish landing ports, fishing fleet, sustainable fisheries.
Introduction

Indonesia as an archipelagic nation is one of the countries with the largest
number of islands (17,508 islands) and of 81,000 km coastline and about 3.1 million
km2 extensive sea, or 62% of the territory. The vast ocean water is rich in the types
and potential of fisheries, where the common fisheries potential of 305 660 tons/year
as well as the potential of marine approximately 4 billion USD/year.”
In 2011, production of Indonesian catching fish production was increase
significantly, from 5,039,446 tonnes in 2010 to 5,345,729 tons in 2011.
By contrast, in Bengkulu it fell from 44.241 tons in 2010 to 39.860 tons in 2011.°

? Supriadi dan Alimudin, 2011, Hukum Perikanan di Indonesia, Jakarta : Sinar Grafika, P. 2

® Retrieved from http://www.bps.go.id/tab_sub/view.php?tabel=18daftar=18id_subyek=56&notab=5 at Friday,
April 12 2013
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Not only been experienced by Indonesia, and by the smallest nations such
as the Marshall Islands, Kiribati and Tuvalu, offshore marine resources rep-resent
almost the sole opportunity for substantial economic development,*it’s even also
felt by big countries such as France and Spain where they precisely learned from
Philippines.® The world’s fisheries are perceived to be in crisis, leading to livelihood
and nutritional insecurity in fisheries-dependent areas of developing countries.’
The increasing intensity of fishing poses a variety of problems ranging from about
seizure of Fisheries Resources (SDP) in a certain waters (Cod Wars in the Cod
Wars in Iceland, the problem donut hole line in the north pacific ocean near
Alaska or enactment which restrict water line Hague George Banks between the
United States and Canada), to the practice of illegal fishing (flag of convenience
problem, 1UU Fishing and others.” However, problems arise not dampen the
global fish production. Statistical data from the FAO states that the total global
production of fish, crustaceans, molluscs and other aquatic animals continued
to rise and reached 148.5 million tons in 2010. While catching fish production
ranges from around 90 million tons from 2001.° In fisheries, Indonesia became the
second largest fishing nation after China.’ Unless accompanied by a sustainable
management the increasing intensity of fishing will lead to the extinction of the
fish.'® Consequently, responsible management becomes one of the key answers

to the challenges of sustainable fisheries development."

=

Michael Lodge, “New Approaches to Fisheries Enforcement,” Review of European Community & International
Environmental Law, 1993, Vol.2 p.277-284. <doi:10.1111/j.1467-9388.1993.tb00124 .x>

Hazel O. Arceo and others, “Moving beyond a Top-down Fisheries Management Approach in the Northwestern
Mediterranean : Some Lessons from the Philippines,” Marine Policy, 39 (2013), 29-42.

o

o

Edward H. Allison, “Big Laws, Small Catches: Global Ocean Governance and the Fisheries Crisis,” Journal of
International Development, 13 (2001), 933-950 <doi:10.1002/jid.834>.

Prof Brian J Rothclind as quoted by Lucky Adrianto, Implementation of CCRF in Perspective of Developing
Countries, “International Law Journal,” LPHI, Jakarta. P. 471.

Retrieved from ftp://ftp.fac.org/FI/STAT/summary/YB_Overview.pdf him.xvi at Friday, April 11 2013

? loid.

' Daniel Pauly and others, “Towards Sustainability in World Fisheries.,” Nature, 418 (2002), 689-695.

"' Lucky Adrianto, Op Cit.

-

®
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Indonesia has ratified the United Nations Convention on the Law of the
Sea 1982 through Act no. 17 Year 1985 on Indonesia Ratification of the 1982
UNCLOS which is then implemented in The Act No. 6 Year 1996 on Indonesian
Waters, and ratified the Agreement for the Implementation of the provision of the
1982 UNCLOS relating to the conservation and management of fish stradding
Highly Migratory Fish Stock and Stock (UNIA 1995), and also adopted a Code
of Conduct for Responsible Fisheries (CCRF). The Code was developed in 1995
by the Food and Agriculture Organization (FAO) of the United Nations includes
a set of recommendations for reducing the negative impacts of fishing activities
on marine ecosystems. The Code is widely believed to be an important tool
for fisheries management and, although the Code is voluntary, all stakeholders
concerned with the management and development of fisheries, and conservation
of fishery resources, are actively encouraged to implement it. Previous analysis at
global scale showed widespread low compliance with the Code of Conduct that
may be partly due to a lack of empirical support for the overall ecological benefits
of adhering to the Code."” By ratifying these international provisions Indonesia
willing to foster and be bound to what has been outlined by the international rules,
particularly CCRF related to sustainable fisheries management and sustainable.
To support the rules and general principles CCRF Indonesian government has
established a Regulation of the Minister of Marine Affairs and Fisheries No. 5
of 2008 on Business fisheries as a refinement of the Regulation of the Minister
of Marine Affairs and Fisheries No. 17 of 2006 (PERMENKP No. 5 Year 2008).

Bengkulu is a province with of 387.6 km 2 coastal sea area. No wonder
if Bengkulu people tend to choose fishing for a living. This trend is even increased
due to the price of fish has increased as well."® Fishermen Bengkulu also varies

from small to modern categories. Recognizing the fact that many Indonesian

'® Marta Coll and others, “Sustainability Implications of Honouring the Code of Conduct for Responsible Fisheries,”
Global Environmental Change, 23 (2013), 157-166.
' Interviewed with Ipan, at Koperasi LEPP Bina Masyarakat, Pasar Bengkulu, Tuesday, April 12 2013.
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people living on coastal areas and into fishing, then to accelerate the growth of
coastal areas and coastal resources optimally, Government improve facilities in
the field of fisheries by building a fishing port. The existence of the fishing port
(hereinafter abbreviated as PP) is expected to become a hub of business activities

in the fisheries system

PP is defined normative juridically as a place consisting of land and
surrounding waters with certain limits as a system of government activities and
business activities, used as a fishing boat rests, anchored and/or unloading fish
that equipped with the safety of shipping and activities supporting fisheries. It is
noted that fish landing is an early stage of a series of activities carried out before
the fish finally distributed. Landing fish is an activity of unloading the fish caught
from fishing fleets and/or fish carrier fleet at ports listed in fishing license (SIPI)

and fis transporting license (SIKPI), both processing and non-processing.™

As stated in Fishery Law, fish landing has to be done at fish landing port
which is pointed in SIPI and SIKPI." This article contains element of coercion, it
can be seen from the presence of administrative sanctions-warning, suspension,
or revocation of a license if it is not implemented. The nature of force is an
element of the law in order to achieve its goal of order and justice. The law also
aims to protect or restrict a person’s interests by allocating a power to him for
acting in the interests of the power. The allocation is practiced in a measured
scope of power.'® Government coercion as outlined in Article 41 of Act No. 45
Year 2009 is an effort in fisheries field in achieving sustainable fisheries so that
the availability of fisheries resource still able to meet the needs of the Indonesian

people now and in the future.

' Article 1 point 11 Act No.45 Year 2009 on the amandemend of Act No. 31 Year 2004 on Fisheries.

" In capture fisheries bussiness, fishing fleet owner has to have three documents- SIUP, SIPI and SIKPI that are
related one each other.

'® Sacipto Rahardjo, 1986, limu Hukum, Bandung : Alumni, P. 36-39.
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Fishing activity is concentrated in Pulau Baai port, which is located
approximately 20 km south of the capital city of Bengkulu. The port is a major
port as a supporter of economy in the region supported hiterland areas along
the western coast of Sumatra. In addition Baai Island, there are two other fish
landing ports (PPI) are Pasar Baru and Tapak Padri.”” In this article, the term
used is fishing fleet/fishing transport fleet because fishing fleet can be operated
as fish carrier fleet and it is allowed under Act No. 45 Year 2009. Both types
of fleets are also burdened with the same obligations in terms of landing fish.
Fishing fleets landing on Pulau Baai varied ranging from fishing boats weighing
up to 10 GT untill 30 GT.

This article does not use the term fisherman boats because this term
is not contained in the Fisheries Act. Fisherman is interpreted as anyone whose
livelihoods are fishing, so the term is too general to be used in this study.
Furthermore, the obligation of fish landings in the PPl is charged to owners of

fishing fleets and fleets transporting fish, not the fishermen.

If connected with law in books, both the fishing fleet and fish carrier
fleets owner is subject to the same obligations, that they need to land the fish
on the PPI which has been set in SIPI and/or SIKPI. However, if observed, in the
region adjacent to PPl Pasar Baru are small fishing fleets anchored on the shore
and on the land side there is outside the PPl we can see fish selling activity.'
Besides, local fishermen land their fish at their own dock and fish traders buy
fish directly to the fleet."

Facing the fact of unload the fish, what have been done by local fishermen
hasn’t arose a conflict. However, if loading and unloading fish outside PPI then it

will be difficult to keep tabs on the amount of fish caught, what type of fish caught,

" Ocean Fishing Port of Bengkulu is Pulau Baai
'8 Surveyed at PPl Pasar Baru and around it, Sunday, March 24 2013.

" Retrieved from http://www.bisnis-sumatra.com/index.php/2013/02/kondisi-tempat-pelelangan-ikan-
bengkulu-buruk/ , Tuesday, March 26 2013
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while the data is necessary for the supervision and control of the fisheries source
in order to avoid over fishing and illegal fishing. lllegal and unreported fishing
Contributes to overexploitation of fish stocks and is a hindrance to the recovery
of fish Populations and ecosystems, “ will directly affect the degradation of fish

resources Bengkulu City.”’

This article aims to elaborate regulations related to the utilization of fish
landing port (PPI) in Bengkulu city in order to see the correspondence between

das sollen das sein conducted by fishing fleets and fish transport fleet.

Method

This article used yuridical normative method especially to inventory the
positive law in the field of fisheries law in relation to the utilization of fish landing
port in the city of Bengkulu. The main legal source materials used in the form
of legislation. To complement the existing legal materials, interviewed will be
conducted with informant from formal legal officers (whose duties and functions
related to the fishing port). Besides, observation in das sein held at PPI Pulau Baai
by interviewing the owner of the fishing fleets. Determination of the informant is
purposive with regard to administrative or legal apparatus that includes a formal
leader institution leader Marine and Fisheries Agency and the Head PPI Pulau
Baai. Required legal material were collected by the laws of search methods both
written and unwritten laws of primary and secondary legal materials. Literature
studies conducted with both on line and off line. Legal materials were analyzed
by using interpretation grammatical, historical and authentic way or another
interpretation by category problems. Interpretation of the results were compared

to each other then the result of what regulation that bind fishing fleet owners.

“ David J. Agnew and others, “Estimating the Worldwide Extent of lilegal Fishing,” PLoS ONE, 4 (2009).

" There are certain species that set as protected fish so forbidden to catch. See Report Facilitation Fish Species
Conservation Area. Department of Marine and Fisheries, City of Bengkulu, (Fish Species Protection Workshop,
Year 2011.
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Result and Discussion

According to Brandt as quoted by Ria Marhaeni Silombo,” the
fishermen is a person whose livelihood is fishing. Mulyadi expressed a
broader definition that the Fisherman is a group of people whose lives
depend directly on marine products, either by way of arrest or cultivation.”
In this sense the term fishing is not just for people who indulge as fishing,

but also for fish farmers.

Definition of Fishing Fleet

Fishing fleet is a unit of fish capture that has important role for fishermen,
nelayan, both for transportation mean from fishing base to fishing ground
and as a place collect the fish. It has features in some aspects as velocity
(speed), manuverability, seaworthy, navigable area, soutness of hull structure,
engine propulsion, fishing equipment that is different from other common

fleets.”

Development of fishing fleets is very diverse, starts from traditional
with only based on the knowledge of heredity, to modern that have taken

advantage from technological advances.”

* Marhaeni Ria Silombo, 2010, Hukum Perikanan Nasional dan Internasional,PT. Gramedia Pustaka Utama,
Jakarta. P.3.

* Mulyadi S, 2007, Ekonomi Kelautan, Jakarta : PT.Raja Grafindo Persada, P. 7.

* Ayodhya retrieved from
http://repository.ipb.ac.id/bitstream/handle/123456789/58207/BAB%201%20Pendahuluan.pdf?sequence=2 ,
Sunday, March 7 2013

* Fyson, retrieved from

http://repository.ipb.ac.id/bitstream/handle/123456789/58207/BAB%201%20Pendahuluan.pdf?sequence= ,
Sunday, March 7, 2013
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Clasification of Fishing Fleet®®

The shape and type of fishing fleets is different, this is caused by
differences in the purpose of fishing effort, target species in fishing effort and
water conditions. Therefore, the classification of fishing boats also vary both by
means of ship propulsion, fleet size, fleet function, group type fishing gears, and

according to the scale of fishing effort.

FAO classifies selective fisheries for some countries classify fisheries
in Indonesia in two main categories, namely : small-scale fisheries; using a
machine outside <10 HP or <6 GT with 1 lane area (4 miles) of coastline,
and is using the machine outside <50 HP or <25 GT with 2 lines operating
area (4 miles - 8 miles), and (2 ) which is a large-scale fisheries fishing
industry, using the machine in <200 HP or 100 GT area operasi.3 lines and

4 (8 miles-12 miles and / or> 12 miles).

According to the definition of fishing boats set out in Article 1 point 9 of
Fisheries Law, the fishing fleets can be a ship, boat or other floating device

that is used to :
1. fishing
2. Support the fishing operations
3. fish breeding
4. Transportation of fish
5. fish processing
6. training fishery

7. Research / exploratory fisheries

*® Retrieved from
http://repository.ipb.ac.id/bitstream/handle/123456789/55110/BAB%20I11%20Tinjauan%20Pustaka.pdf?
sequence=4 , Sunday March 7, 2013
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Definition of Fishing Port

According to Lobis, the fishing port is a blend region between land and
sea, used as the base of fishing activities, has various facilities start from the fish

landed untill they are distributed.””

Detailed of Aspects of the fishing harbor according to the Directorate

General of Fisheries are:*®

1. Production : Fishing port as a place for fishermen to carry out its
production activities, ranging from supplies to meet the needs of fish in

the sea untill unloading their catch.
2. Processing : fishing port provide the means necessary to process
their catch.

3. Marketing : fishing harbor is the center point of initial collection and

marketing of their catch.

From Article 1 point 3 Fisheries Law, it can be noted that the port is used as the
governmental activities and business activities fishery. This means the fisheries
business activities should remain regulated, supervised, controlled and monitored
so that it becomes sustainable fisheries. Thus, the port is expected to be a control
of number and type of fish caught, but it can prevent the fishing protected fish,

that is the philosophy of why the fishermen have to be landed the port.

" Lubis retrieved from
http://repository.ipb.ac.id/bitstream/handle/123456789/58363/BAB%2011%20TINJAUAN % 20PUSTAKA.
pdf?sequence=3

* Ibid
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Regulations on Utilization of Fish Landing Port (PPI) in City of
Bengkulu

Fisheries Law

In this Act stated that Governments organize and conduct training
management of fishing ports. Furthermore, Article 48 regulates any person
who benefit directly from the resources of fish and the environment in and
outside of the fishing ground are charged of fishery retribution and include in
non-tax revenues, but small fishermen are not subject to this. The results of the
retribution will be used for fisheries development and conservation of fisheries

and environmental SDI.

Regulation of Ministry of Marine and Fishery Affairs No. 8 Year
2012 on Fishery Harbor

Given the important role of the fishing port of Marine and Fisheries
Minister issued Decree No.8 Year 2012 on Fishery harbor which regulates fishing
port classification; management of fishing ports; requirements and / or technical
standards in the planning, development, operation, management, and supervision
of fishing ports; working area and the operation of the fishing port and inland
waters covering certain parts of the working area and the operation became
fishing ports. This of course means to optimize the potential of the existing fishing
in waters where the national long-term development of Indonesia in the field of
marine geared to improve the welfare of poor families in coastal areas through
developing small-scale productive economic activity that is able to provide

employment opportunities to the wider poor families.
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District Regulation of Bengkulu Province No. 2 Year 2012 on Spatial
Plan of Bengkulu Province 2012-2032

In this regulation is said that the regulation over fishing port of Bengkulu
province refers to spatial planning in order not to collide with each other
across sectors, with due regard to sustainability and environmental capacity,
and vulnerability to disaster areas. Article 54 states that the structure of
one embodiment of a sustainable space is to make improvements to Ocean
fishing ports; and Article 57 paragraph (4) establishes the development of
fisheries areas is done through the improvement of infrastructure in the fishing
port city of Bengkulu, North Bengkulu, Mukomuko district, Seluma District,
South Bengkulu District, Kaur, and Central of Bengkulu. Of this regulation
can be seen that Bengkulu Local Government has set a plan to make

improvements to PPI Baai Island into Ocean Fishery Port (PPS).

District Regulation of Bengkulu Province No.10 Year 2011 on
Retribution of Services

Charges for services are district retribution as a payment of services or
of special licenses provided by local government to adhere to the principle of
commercial as it can basically also be provided by the private sector.”
One of them is the fishing harbor services levy. This levy is a payment for services
provided by the fishing harbor, is owned and / or managed by the local
government. This levy is included in the harbor service, including other
facilities in the fishing port are provided, owned and / or managed by the
local government. In the case of port, DKP as a working unit that
serves as treasurer of the receipt of income levy, while Revenue is

coordinator levy harbor.®’ If the cumpolsary levy doens’t pay on time or pay

* Article 1
% Article 23
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less than it should be, the administrative sanctions of 2 % (two percent)
interest per month of the levy payable or less paid and charged with using
STRD should be fuffill by him. Amount of port land rent is a IDR 40.000
meters per year, while the port warehouse is IDR 2.500.000 , -

District Regulation of Bengkulu Province No. 11 Year 2011 on
Specific Licensing Retribution

Retribution on specific retribution is a district retributin as a payment for
services or certain special permits provided and / or administered by District
Government for the benefit of private persons or entities. These licenses are
given in order to develop, set, control, and supervise of activities, use of
space, use of natural resources, goods, infrastructure, facilities, or certain
facilities in order to protect the public interest and environment. One type
of it is retribution on fisheries bussiness which is the payment for granting
license to an individual or entity to perform activities of fishing bussiness and
fish breeding. Compulsory levies in this retribution are individuals or entities

pursuant to legislation.

Of the legislation that has been mentioned in the use of PPI Pulau Baai,
fishing fleets owner as the direct benefit taker of fisheries sources have an
obligation to pay a fee for licensing of fishing bussiness. District regulation
No.11 Year 2012 on Specific Licensing Retribution regulate that anyone or body
doing business both catching and aquaculture fisheries must have licenses,
except fishermen and fishing fleets under 5 GT. The arrangement of the license
is at Department of marine and fishery affairs (DKP) for fleets weighing
30 - 60 GT, and in the City of DKP for vessels measuring less than 30 GT .
Sanctions for fleets owners who do not pay on time or less pay is the payment

of interest of 2 % per month of the levy payable or paid or Charg(-:-d.31

' Article 26
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Implementation of Article 41 of Fishery Law

Technical and Operational Criteria Fishery Port

In order to be optimally utilized fishing port must have the technical and
operational criteria as stipulated in PERMENKP No.8 Year 2012 on Fisheries
Harbor. PPl Pulau Baai port facilities, breakwater on the right side is not in a

good condition. Local pier is broken by earthquake.*

Obligation to Land the Fish at Fish Landing Port

Article 41 pharagraph (2) of fishery law set out that every fishing fleets
and fish transport fleets shall land the fish catch in the fishing port set in SIPI
and/or SIKPI. Article 41 A states Every person who owns and / or operates
fishing fleets and / or fish transporting fleets that does not load and unload the
fish caught in the fishery port will be subject to administrative sanctions such as
warnings, license suspension, or revocation of license. The significance of this
requirement is that there is a fishing port and the operation of government functions
to support activities related to the management and utilization of fish resources
and the environment ranging from pre-production, production, management to

marketing.

Permen KP No.8 Year 2012 on Fishery Port explained that the function
of government to the fishing port is a function to carry out the arrangement,
guidance, control, monitoring and safety and operational safety of fishing boats
in the fishing port. Among these functions, the function implementation and
monitoring of fish resources is the most crucial government functions relating to

the order and discipline of the ship.

* Retrieved from http://regionalinvestment.bkpm.go.id/newsipid/userfiles/daerah/1 703/attachment/Company %20
Profile%20Pelabuhan%20Bengkulu.pdf
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Control on Fish Landing

From the definition of control by Prayudi,** M. Manulang,* and Saiful
Anwar,®knownn that control is intended to support the smooth implementation
of activities that can be realized efficiency, effectiveness, and appropriate
according to plan and in line with it, to prevent early mistakes in the
implementation. The results of monitoring can also be used as the basis for

refinement routine plan and subsequent plans.

In the field of fisheries, surveillance has an important role and must
be considered because the fish resources (SDI) despite marine renewable
natural resources should be managed and utilized rationally, optimally,
efficiently, and responsibly to utilize all the functions and benefits of a
balanced manner so that it can be capital for sustainable development.
Results or income derived from the utilization of fish resources are reinvested
to develop the recovery efforts, rehabilitation, and provisioning for the benefit
of present and future generations, in order to be optimally utilized for

the welfare of the nation.

In accordance with the function and role of the PPI, port manager is
required to be able to optimize the management of the facilities available for
the benefit of continuity of fishing activities and also be able to adjust the
capacity of existing facilities. With the development of fishery production, with
services provided, it is expected to increase various aspects of business

fishing activities, whether conducted by the fishermen and fish management.

* Prayudi, Hukum Administrasi Negara, Ghalia Indonesia, Jakarta, 1981,P 80
* M.Manullang, Dasar-Dasar Manajemen, Ghalia Indonesia, Jakarta, 1995, P.18.

% Saiful Anwar, Sendi-Sendi Hukum Administrasi Negara, Glora Madani Press, 2004, P.127
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Based on Fishery Law

Control of the fish landing provided in Article 66 of Fisheries
Law regulating fisheries supervisor assigned to oversee the orderly
implementation of the provisions of the legislation in the field of fisheries.
Supervisory fisheries referred in Article 66 is the civil servants who works in
the field of fisheries are appointed by the minister or a designated official.
Supervisory fisheries as referred to in paragraph (1) may be educated to be
civil servants Investigators Fisheries. Supervisory fisheries as referred to in
paragraph (2) can be defined as the functional supervisor of fisheries officers.
The scope of the regulatory region of the fishery under Article 66 B, while
the supervisory authority of the fisheries regulated in Article 66 C.

District regulation of Bengkulu Province No.07 Year 2008 on
Organization and Administration of District Offices of Bengkulu Province
states that in the fisheries sector, the central government through the
co-administration can assign tasks to local government. In Bengkulu
province the body is Department of Marine and Fisheries which duty is
assisting the Governor in carrying out their duties affairs of regional
autonomy in the area of marine and fisheries. The scope of the task
DKP is all the effort and planning, processing, evaluation and
preparation of technical policies and services in the field of marine
affairs and fisheries, technical guidance and coordination in the field of
marine and fisheries agencies and the scope of cross-district / city, functional
position coaching group, coaching Technical Implementation Unit of the

Department, namely the port.

In District Regulation of Bengkulu Province No.11 Year 2011 on Specific
Licensing Retribution, the Governor or the competent authority verify

compliance of the fulfillment of a levy in order to implement this regula‘[ion.36

% Article 30 paragraph (1)
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The owner have to show the fleets being examined and or lend books and
records and other related documents, and give opportunity to the
designated officer to enter the place or room that may be necessary and

provide assistance in order to smooth the examination.®’

Fishing fleets owner who do not meet the obligation to pay the
retribution and cause financial losses is considered do a violation that punishable
imprisonment for a maximum of 3 (three) months or a fine not exceeding

three (3) times the amount of levy payable.

Governor Regulation on Establishment of Organization, Job Description and
Functions of tecnical implementation unit at the Office and Board (UPTD) of

Bengkulu Province.

One of UPTD Bengkulu province is The Hall of Fishery Port. The Head
of the hall duty is to carry out the management and maintenance of fishing
ports, providing port services, implementation services and facilities. From
the three regulations we see that Government gives the duty to control to the
district government. The district followed it up by setting District Regulation
No.7 Year. In the field of fishing ports, the Governor issued the regulation over it.
It is clear that in controlling the fish landing, the supervisor from DKP in
coordination with the Head of the Port to monitor the activities of unloading

by fishing fleets/fish transporting fleet.

Fish landing at Ppi Pulau Baai

Landing the fish is a must for fishing fleets/fis transporting fleets. Fishing
fleets that load and unload the fish is not only form Bengkulu but also from
ourside Bengkulu such as from Padang and Sibolga, weighing from 4 to
98 GT GT.

" Article 30 paragraph (2)
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Data from PSDKP unit Bengkulu on departure and arrival of fishing fleets
from July 2013 to September 2013 shows that fishing fleets anchored on
PPI were 90% weighing under 30 GT. Furthermore, from the same source
is also known from the total of 241 fishing fleets only 2.9% had licenses.
Comparing with the previous data, the fishing fleets that were supposed to
land on the PPI shoulf be more than that, but the data shows only 70%

of the fishing vessel landed.

There are several reasons of why fishing fleets choose to land and
unload on their dock, the first due to the PPI facility defunct, second there
is not quite large area. However enumerators of DKP still try to get data on
outcomes and types of catches though their reluctance is often seen to be
recorded. Head of PSDKP unit explained that the control is difficult because
the number of supervisors much fewer (4 persons) than the number of fishing
fleets going in and out of the port.*® While Head of the hall fishing port stated
that controlling is not a part of his job, but data from supervisor from DKP

will be used as report material.

Conclusion

The information from DKP supervisory somewhat different compared
with data showing there is a boat that weighs 98 GT belay and anchor in PPI.
Enforcement of violations of cumpolsary to land the fish at fish landing port never
been done according to the supervisor and the head of the port the offense is

not the same as other crimes, so it can be tolerated.

From the description above shows that officers are supposed to enforce
the rules do not understand the philosophical basis, juridical and sociological rule

that requires landing of fish at the port base. If the data on the number and type

* Interviewed in PSDKP unit Pulau Baai, Friday October 11 2013.
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of catch is not accurate then the policy will be taken in the field of fish caught
will not be effective, furthermore, sustainability SDI disturbed even threatened

with extinction.

Thus, the answer to why only 70% of fishing fleets unload at PPl was
due to a lack of control and port facilities that less supportive. Lack of supervision
can be concluded from there has never been a fleet that get an administrative
sanctions as specified in the Act. In addition 90% of the fishing fleets licenses has

expired yet they can run their business peacely without warning and sanctions.

Application of Article 41 of Fishery Law requires fleets owners to land the
fish at landing ports as specified in the SIPI has not been done. Implementation
of Article 41, has already been followed up by the Local Government normatively
Bengkulu to make legislation on Licensing Certain levies. These regulations already
contain a firm and clear sanctions for offenders, but the law can not walk alone
in the absence of legal structures that enforce these rules. In terms of loading
and unloading in the PPI , fisheries supervisor and the head of the harbor as well

as its ranks responsible for the implementation of this activity.

Ignorance of the law on fisheries structure of existing rules can be caused
by background comes from education law, the supervisor holds a Bachelor of
Fisheries fisheries . So is the legal structure in the harbor, although holds a law
degree but do not quite have the latest rules regarding references harbor. Other
factors that support the implementation of this rule is not culture ( fishing fleets
owners ) who do not obey the law . This is reflected in data showing only 10 %

of owners having licenses.

Various explanations for the lack of success enforcement, non-compliance
with the rules by the fishermen (boat owners) can be due to lack of traction on the
rule of law. The root of the problem is the capacity of fishing vessels that exceed

the limit, for example, there are more boats than the number of fish available.
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This leads to the fishermen (fleet owners) ignore conservation because the

competition to get as many fish as possible.*

Recommendation
1. DKP increase the number of fisheries inspectors

2. DKP increase admnistratif surveillance and sanctions in the form of
a written warning, revocation of permission to ship owners that do not land the

catch in PPl Baai Island.

3. DKP disseminate these rules to the ship owners through counseling

forum.

4. Bengkulu Regional Government made a special regulation governing

the landing of fish at fish landing ports for ship owners.

* Churcill and Lowe, The Law of The Sea, Manchester University Press, Oxford, 1999, P.321
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